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for

AN ACT TO PROVI DE FOR THE LEGAL RECOGNI Tl ON OF ELECTRONI C
VWRI TI NG ELECTRONI C CONTRACTS, ELECTRONI C SI GNATURES
AND ORI G NAL | NFORVATI ON I N ELECTRONI C FORM I N
RELATI ON TO COMVERCI AL AND OTHER TRANSACTI ONS AND
TO PROVI DE FOR THE FACI LI TATI ON OF ELECTRONI C
TRANSACTI ONS AND RELATED MATTERS

Enacted by the Parlianment of The Bahansas.

PART |
PRELI M NARY
Short title 1. (1) This Act may be cited as the Electronic
and comence- Comuni cations and Transactions Act, 2003.
ment . (2) This Act shall cone into operation on such day
as the Mnister may, by notice published in the Gazette,
appoi nt .
| nt er pre- 2. In this Act -
tation. “addressee” in relation to an el ectronic conmmunication

means a person who is intended by the originator to

receive the el ectroni ¢c comuni cati on, but does not

include a person acting as an internediary wth

respect to that el ectronic comrunication;
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“consuner” means an individual who obtains, through a
transaction, products or services which are used
primarily for personal, famly, or household
pur poses;

“e-comerce service provider” neans a person who uses
el ectronic neans in providing goods and servi ces;

“electronic” nmeans relating to technology and having
electrical, digital, magnetic, wreless, optical
el ectromagnetic or simlar capabilities;

“el ectroni c authentication” nmeans any procedure enpl oyed
for the purpose of verifying that an electronic
communi cation is that of the originator and that it
has not been altered during transm ssion;

“electronic agent” neans a program or other electronic
or automated neans that is used independently to
initiate or respond to el ectroni c communi cati ons or
performances in whole or in part wthout review by
an i ndi vi dual ;

“el ectroni c communi cation” nmeans information whichis
conmmuni cat ed, processed, recor ded, di spl ayed,
created, stored, generated, received or transmtted
by el ectroni c neans;

“electronic signature” neans any letters, characters,
nunbers, sound, process or synbols in electronic
form attached to, or logically associated wth
information that is used by a signatory to indicate
his intention to be bound by the content of that
i nformati on;

“host” neans a person who provides a service that
consists of the storage in electronic form of
i nformati on provi ded by anot her person;

“information” includes data, text, docunents, inages,
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sounds, codes, conputer progranms, software and
dat abases;

“information processing systenf neans an electronic
system for creating, generati ng, sendi ng,
receiving, recording, storing, displaying, or
ot herwi se processing information;

“internmediary” W th respect to an el ectronic
communi cation, nmeans a person including a host who
on behal f of another person, sends, receives or
stores either tenporary or permanently that
electronic comunication or provides related
servi ces wth respect to t hat el ectronic
communi cati on

“Mnister” neans the Mnister with responsibility for
El ectroni ¢ Conmer ce;

“originator” inrelation to an el ectroni ¢c communi cati on,
means a person by whom or on whose behal f, the
el ectroni c conmuni cati on purports to have been sent
or generated prior to storage, if any, but does not
include a person acting as an internediary with
respect to that el ectronic comrunication;

“prescribed” neans prescribed by regulations under
section 24;

“public body” means any Mnistry, agency, board,
comm ssion or other body of the Governnent and
includes an entity or body established by |aw, or
by arrangenent of the Governnment or a M nister of
the Governnent for a non-comrercial public service
pur pose;

“record” means information that is inscribed, stored or
otherwise fixed on a tangible nmedium or that is
stored in an electronic, paper-based or other
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mediumand is retrievable in visible form

“security procedure” neans a procedure, established by
law or agreenent or knowi ngly adopted by each
party, that 1is enployed for the purpose of
verifying t hat an el ectronic si gnat ur e,
communi cation or performance is that of a
particular person or for detecting changes or
errors in content of an el ectronic communi cati on;

“signed” or “signature” includes any synbol executed or
adopt ed, or any nethodol ogy or procedure enployed
or adopted, by a person with the intention of
authenticating a record, including electronic
met hods;

“transaction” neans an action or set of actions relating
to the conduct of business, consuner, or commerci al
affairs between two or nore persons, including the
sal e, | ease, exchange, I i censing, or other
di sposition of personal property, including goods
and intangi bl es, interest in real property,
services, or any conbination of the foregoing.

3. (1) This Act binds the Crown.

(2) Notw thstandi ng subsection (1), nothingin this
Act obliges any public body to generate, send, receive, store
or otherw se process any record by el ectronic neans, but the
M nister may, by notice published in the Gazette, indicate
that a public body my receive and process electronic
communi cations relating to such matters as nmay be specified in
the noti ce.

4. Part |1 shall not apply to any rule of |aw

requiring witing or signatures for the follow ng -
(a) the creation, executi on, anendnent ,
vari ation or revocation of -
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(1) a wi || or testanmentary
i nstrument; or

(1) a trust;

the conveyance of real property or the

transfer of any interest in real

property;

court orders or notices, or official

court docunents required to be executed

in connection with court proceedings;
enduring powers of attorney to the extent
that they concern the financial affairs
or personal care of an individual;

all other deeds and docunents descri bed

in section 3 of the Registration of

Records Act, not otherwi se expressly

provi ded for under this subsection.

ng in this Act shall -

require any person to use or accept

el ectronic communi cati ons, el ectronic

signatures, or electronic contracts; or

prohibit any person engaging in a

transaction through the use of el ectronic

means from -

(1) varying by agr eenment any
provision relating to |egal
recognition and functi onal
equi val ency of el ectronic
conmmuni cati ons, signatures, and
contracts specifiedin Part I1;
or

(1) est abl i shing reasonabl e
requi renents about the manner
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in whi ch el ectronic
conmuni cati ons, el ectronic
signatures or electronic forns
of docunents nmay be accept ed.
(2) A transaction which has been conducted using
el ectronic nmeans shall not be denied | egal effect, validity,
or enforceability because of the type or nmethod of electronic
conmmruni cati on, el ectronic signature or el ectronic
aut hentication selected by the parties.

6. Notw t hstanding section 7, if a statutory or
|l egal requirenent exists for a record to be provided in
witing to a consuner, such requirenent for witing shall be
satisfied by an el ectronic conmunication only if -

(a) the consuner has expressly consented to
such use and has not wthdrawm his
consent; and

(b) prior to consenting, the consuner is
provided with a clear and conspicuous
statenment informng the consuner -

(i) about the right to have the
record providedinnon-electric
form

(i) about the right to wthdraw
consent to have the record
provided in el ectronic formand
of any condi tions, consequences
or fees in the event of such

wi t hdr awal ;
(rit) whet her the consent applies
only to t he particul ar

transacti on which gave rise to
the obligation to provide the



(iv)

(v)

(vi)

record, or to identified
categories of records that may
be provided during the course
of the parties’ relationship;
of the hardware and software
requi renents for access to, and
retention of, the relevant
el ectroni c record;

of t he pr ocedur es for
wi t hdrawal of consent and to
update information needed to
cont act the consumer
el ectronically; and

of t he pr ocedur es, after
consent has been given, for
obt ai ning a paper copy of the
el ectronic record and any fee
to be charged in connection
therew th.
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PART 11

LEGAL RECOGNI TI ON AND FUNCTI ONAL
EQUI VALENCY OF ELECTRONI C COVMUNI CATI ONS,
SI GNATURES, CONTRACTS AND RELATED MATTERS

7. An electronic communication shall not be
denied | egal effect, validity, admssibility or enforceability
solely on the ground that it is -

(a) in electronic form or

(b) not cont ai ned in t he el ectronic
communi cation purporting to give rise to
such legal effect, but is referred to in
t hat el ectronic comuni cati on.

8. (1) Where informationis required by laweither to
be in witing or is described as being witten, such
requirenent or description is nmet by an electronic
communi cation if the information contained in the electronic
communi cation is accessible to, and is capable of retention
by, the intended recipient.

(2) Subsection (1) shall apply whether the
requirenent for the information to be in witing is in the
formof an obligation or the | aw provides consequences if it
is not in witing.

9. (1) Wwere the law requires the signature of a
person, that requirenent is nmet in relation to an electronic
communi cation if a nethod is used to identify that person and
to indicate that the person intended to sign or otherw se
adopt the information in the el ectronic comunication.

(2) Subsection (1) shall apply whether the
requi renent for a signatureis in the formof an obligation or
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the | aw provi des consequences for the absence of a signature.

(3) An electronic signature may be proved in any
manner, includi ng by showi ng that a procedure existed by which
it is necessary for a party, in order to proceed further with
a transaction, to have executed a synbol or security procedure
for the purpose of verifying that an el ectroni c communi cati on
is that of such party.

10. (1) Where information is required by lawto be
presented or retained inits original form that requirenent
is met by an electronic comrunication if -

(a) there exists a reliable assurance as to
the integrity of the information fromthe
time it was first generated in its fina
form as an electronic communication or
ot herw se; and

(b) where it is required that information be
presented, that information is capable of
being accurately represented to the
person to whomit is to be presented.

(2) Subsection (1) shall apply whether the
requirenent for the information to be presented or retained
inits original formis in the formof an obligation or the
| aw provi des consequences if it is not presented or retained
inits original form

(3) For the purposes of subsection (1)(a) -

(a) the criterion for assessing integrity is
whet her the information has remained
conplete and unaltered, apart from the
addition of any endorsenent and any
change which arises in the normal course
of communi cation, storage and display;
and
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(b) the standard of reliability required is

to be assessed in the light of the
purpose for which the information was
gener at ed and al | t he rel evant
ci rcunst ances.
Ret enti on of 11. (1) \here certain docunent s, records or
el ectronic information are required by law to be retained, that
communi - requirenent is nmet by retaining electronic comunications if
cations. the follow ng conditions are satisfied -
(a) the i nformation cont ai ned in t he

el ectroni c conmuni cation i s accessible so
as to be usabl e for subsequent reference;

(b) the electronic communication is retained
inthe format in which it was generated,
sent or received, or in a format which
can be denonstrat ed to r epr esent
accurately the information generated,
sent or received; and

(c) any i nformation t hat enabl es t he
identification of t he origin and
destination of an el ectronic
communi cation and the date and tinme when
it was sent or received is retained.

(2) An obligation to retain docunents, records or
informati on i n accordance with subsection (1) shall not extend
to any information the sole purpose of which is to enable the
nmessage to be sent or received.

(3) A person may satisfy the requirenent referred
to in subsection (1) by using the services of any other
person, if the conditions set out in subsection (1)(a), (b)
and (c) are net.

(4) Nothing in this section shall preclude any
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public body from specifying additional requirenents for the
retention of el ectronic comruni cations that are subject to the
jurisdiction of such public body.

12. (1) In any |legal proceedings, nothing in the rules
of evidence shall apply so as to deny the adm ssibility of an
el ectroni ¢ communi cation in evidence solely on the ground t hat
it isinelectronic form

(2) Information in the form of an electronic
communi cation wll be given due evidential weight and in
assessi ng t he evi denti al wei ght of an el ectronic
comuni cation, regard shall be had to -

(a) the reliability of the manner in which
t he el ectronic communi cati on was
generated, stored or transmtted;

(b) the reliability of the manner in which
the integrity of the information was
mai nt ai ned;

(c) the manner in which the originator was
identified; and

(d) any other relevant factor.

(3) This section shall not affect the application
of sections 61 and 67 of the Evidence Act (which relates to
the adm ssibility of docunments produced by conputers).

13. In the context of formation of contracts,
unless otherwise agreed by the parties, an offer and the
the acceptance of an offer nay be expressed by neans of
el ectroni ¢ comuni cati ons.

14. (1) An electronic communicationis attributable to
a person if the electronic conmmunication resulted fromthe
action of the person, acting in person, by his agent, or by
his el ectronic agent device.

(2) Attribution may be proven in any manner,



Acknow edge-
ment of
recei pt of
el ectronic
communi -
cations.

-12-

i ncluding by showi ng the efficacy of any security procedure
applied to determne the person to whom the electronic
communi cation was attri butable.

(3) An addressee is not entitled to regard the
el ectroni ¢ comuni cati on recei ved as bei ng what the ori gi nat or
i ntended to send where the addressee knew or ought reasonably
to have known, had he exercised reasonable care or used an
agreed procedure, that the transm ssion resulted in any error
in the electronic conmuni cation as received.

(4) Nothing in this section affects the |aw of
agency or the law on the formation of contracts.

15. (1) \here the originator of an el ectronic
communi cation has stated that the el ectronic communication is
condi ti onal upon recei pt of an acknow edgenent -

(a) the electronic comunication is to be
treated as though it had never been sent
until the acknow edgenent is received;

(b) if there is no agreenent between the
originator and the addressee as to the
particul ar form or met hod  of t he
acknow edgenent to be gi ven, t he
addressee nmay gi ve an acknow edgenent by
any neans of commrunication automated or
otherwise or by any conduct that 1is
reasonably sufficient to indicate to the
ori gi nat or t hat t he el ectronic
communi cati on has been received.

(2) VWere the originator indicates that receipt of
an el ectroni c communi cation is required to be acknow edged but
has not stated that the electronic communication 1is
conditional on receipt of the acknow edgenent, and the
acknow edgenent has not been received by the originator within
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the tine specified or agreed or, if no tinme has been specified
or agreed, wthin a reasonable tinme, the originator -

(a) may give notice to the addressee stating

t hat no acknow edgenent has been recei ved

and speci fying a reasonabl e ti ne by which

t he acknow edgenent nust be received; and

(b) if the acknow edgenent is not received

within the tinme specified in paragraph

(a), may, upon notice to the addressee,

treat the electronic communication as

t hough it had never been sent or exercise

any other rights the originator nmay have.

(3) Where the received acknow edgenent states that
t he rel ated el ectronic communi cati on met techni ca
requi renents, either agreed upon or set forth in applicable
standards, it is presuned that those requirenments have been
net .

(4) Except in so far as it relates to the sending
or receipt of the electronic record, this section is not
intended to deal with the |egal consequences that may fl ow
either from that electronic communication or from the
acknow edgenent of its receipt.

16. Where any statutory or | egal requirenment exists
for a docunent to be notarised, verified, or nade under oath,
that requirenent is net if the electronic signature of the
person authorised to perform those acts, together with all
other information required to be included by other applicable
statute, reqgulation, or rule of law, is attached to or
| ogically associated with the signature or record.

17. (1) Were information is required by law to be
del i vered, dispatched, given or sent to, or to be served on
a person, that requirenment is net by doing so in the form of
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an el ectronic conmuni cation provided that the originator of
the electronic comrunication states that the receipt of the
el ectronic communication is to be acknow edged and the
addressee has acknow edged its receipt.

(2) Subsection (1) applies whet her the requirenent
for delivery, dispatch, giving, sending or serving is in the
formof an obligation or the | aw provi des consequences for the
i nformati on not being delivered, dispatched, given, sent or
served.

(3) Subject to section 5, the dispatch of an
el ectroni c comuni cati on occurs when it enters an i nformation
processi ng systemoutside the control of the originator.

(4) Subject to section 5, the time of receipt of
an electronic conmunication is determned as foll ows -

(a) where the addressee has designated an
information processing system for the

pur pose of recei vi ng el ectronic

conmmuni cati ons, receipt occurs -

(1) at the tinme when the el ectronic
communi cati on enters t he
designat ed i nformation

processi ng systenm or
(11) if the el ectronic comuni cation
is sent to an information
processi ng system of t he
addressee that 1is not the
designat ed i nformation
processi ng system at the tine
when the el ectronic
communi cation cones to the
attention of the addressee;
(b) where the addressee has not designhated an
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i nformati on processing system receipt is
deened to have occurred on the earlier
happeni ng of -

(1) t he time at whi ch t he
el ectroni c communi cati on enters
an i nformation pr ocessi ng
system of the addressee; or

(1) ot herw se comes to t he
attention of the addressee.

(5) Subsection (4) shall apply notw t hstandi ng t hat
the place where the information processing systemis |ocated
may be different from the place where the electronic
communi cation is deenmed to be received under subsection (6).

(6) Unl ess otherw se agreed between the origi nator
and t he addressee, an el ectroni c conmuni cation is deened to be
di spatched at the place where the originator has his place of
busi ness, and is deened to be received at the place where the
addressee has his place of business.

(7) For the purposes of subsection (6) -

(a) if the originator or the addressee has
nmore than one place of business, the
pl ace of business is that which has the
cl osest relationship to the transaction
to which the electronic comunication
relates or, where there is no such
transaction, the place of business is
presumed to be the principal place of
busi ness; or

(b) if the originator or the addressee does
not have a place of business, it is
presuned to be where the originator or
the addressee ordinarily resides.
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Copyri ght. 18. (1) The generation of an electronic form of a
docunent for the purposes of this Part does not constitute an
infringenment of the copyright in a work or other subject
matter enbodied in the docunent.

(2) The production, by neans of an electronic
comuni cation, of an electronic form of a docunent for the
purposes of this Part does not constitute an infringenment of
the copyright in a work or other subject matter enbodied in
t he docunent.

PART |11
| NTERMEDI ARI ES AND E- COMVERCE
SERVI CE PROVI DERS

Liability 19. (1) An internediary shall not be subject to any
of internme- civil or crimnal liability in respect of third-party
di ari es. informati on contained in an el ectroni ¢ conmuni cati on for which

such internediary is only providing access and he -

(a) has no actual know edge that t he
information gives rise to civil or
crimnal liability;

(b) 1is not awar e of any facts or
ci rcunstances from which the 1ikelihood
of civil or crimnal liability in
respect of t he i nformation ought
reasonably to have been known; or

(c) follows the procedure set out in section
21 if the internediary -

(i) acquires know edge that the
information gives rise to civil
or crimnal liability; or
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(i) becones aware of facts or
ci rcunstances from which the
i kelihood of civil or crim nal
liability in respect of the
i nformati on ought reasonably to
have been known.

(2) An internediary shall not be required to
nmoni t or any information contained in an electronic
communi cation in respect of which the internediary provides
services in order to establish know edge of, or to becone
aware of, facts or circunstances to determ ne whether or not
the information gives rise to civil or crimnal liability.

(3) Nothing in this section shall relieve an
internmediary fromconplying with any court order, injunction,
wit, Mnisterial direction, regulatory requirenent, or
cont ract ual obligation in respect of an electronic
communi cati on

(4) For the purposes of this section -

“provi des access”, in relation to third-party

i nformati on, means the provision of the necessary

technical nmeans by which third-party information

may be accessed and includes the automatic and
tenporary storage of the third-party information
for the purpose of providing access;

“third-party information” nmeans i nformati on of which the

internediary is not the originator.

20. (1) |If an internediary has actual know edge t hat
the information in an el ectronic conmunication gives rise to
civil or crimnal liability, as soon as practicable thereafter
the internediary shall -

(a) renove t he i nformation from any
i nformati on processing systemwthin the
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internediary's control and cease to
provide or offer to provide services in
respect of that information; and

(b) notify the police of the relevant facts
and of the identity of the person for
whom the internediary was supplying
services in respect of the information
if the identity of that person is known
to the intermediary.

(2) If an internediary is aware of facts or
ci rcunstances fromwhich the Iikelihood of civil or crimnal
l[tability in respect of the information in an electronic
comruni cati on ought reasonably to have been known, as soon as
practicable thereafter the internediary shall -

(a) follow the relevant procedure set out in
any code of conduct that is applicable to
such internedi ary under section 21; or

(b) notify the police and the Mnister.

(3) Upon being notified in respect of any
i nformati on under subsection (2), the Mnister may direct the
intermediary to -

(a) renove the electronic comrunication from
any information processing systemwthin
the control of the internediary; and

(b) cease to provide services to the person
to whom the internediary was supplying
services in respect of that electronic
communi cati on

(4) Aninternediary shall not be |liable, whether in
contract, tort, under statute or pursuant to any other right,
to any person, including any person on whose behalf the
i nternmedi ary provi des services in respect of information in an
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el ectronic communication, for any action the internediary
takes in good faith in exercise of the powers conferred by, or
as directed by the Mnister under, this section.

21. (1) |If a code of conduct is approved or a standard
is appointed by the Mnister under this section to apply to
intermediaries or e-commerce service provi ders, those
internmediaries or e-commerce service providers shall conply
wi th such code of conduct or standard.

(2) Aninternediary or e-commerce service provider
who fails to conmply wth an approved code of conduct or
appoi nted standard, shall in the first instance be given a
witten warning by the Mnister and the Mnister may direct
that person to cease and desist or otherwise to correct his
practices, and, if that person fails to do so within such
period as may be specified in the direction, he commts an
of fence and shall be liable on summary conviction to a fine
not exceeding five thousand dollars and if the offence is a
continuing one to a further fine of five hundred dollars for
each day the offence conti nues.

(3) If the Mnister is satisfied that a body or
organi zation represents internedi aries or e-commerce service
providers, the Mnister may, by notice given to the body or
organi zation, request the body or organization to -

(a) devel op a code of conduct that applies to
internediaries or e-comerce service
provi ders and that deals with one or nore
specified matters relating to the
provi si on of services by t hose
internediaries or e-comerce service
provi ders; and

(b) provide a copy of that code of conduct to
the Mnister wiwthin such tine as may be
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specified in the request.

(4) If the Mnister is satisfied with the code of
conduct provided under subsection (3), the Mnister shal
approve the code of conduct by notice published in the Gazette
and t hereupon the code of conduct will apply to internediaries
or e-commerce service providers as the case may be, as nay be
specified in the notice.

(5 If the Mnister is satisfied that -

(a) no body or organization represents
internediaries or e-comerce service
provi ders; or

(b) a body or organization to which notice is
given under subsection (3) has not
conplied with the request of the Mnister
under that subsection

the M nister may, by notice published in the Gazette, appoint
a standard that applies to internediaries or e-comrerce
servi ce providers.

(6) |If the Mnister has approved a code of conduct
or appointed a standard that applies to internediaries or
e-commerce service providers and -

(a) the Mnister receives notice froma body
or organi zation representing
internediaries or e-comerce service
provi ders of proposals to anmend the code
of conduct or standard; or

(b) the Mnister no | onger considers that the
code of conduct or standard IS
appropri at e,

the Mnister may, by notice published in the Gazette, revoke
or anend any existing code of conduct or standard.

(7) Referencesinthis sectiontointernediaries or
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e-comer ce service providers include reference to a particul ar
class of internediary or e-commerce service provider.

PART |V
E- COMMVERCE ADVI SORY BQARD

22. (1) There shall be a board to be known as the
“E-Commerce Advisory Board” for the purpose of providing
advice to the Mnister on matters connected with the di scharge
of his functions under this Act and the devel opnent of
e-commerce and the informati on and communi cati ons technol ogy
sector generally.

(2) The Mnister shall appoint the nenbers of the
Board by notice published in the Gazette.

(3) The Board shall consist of not Iess than five
or nore than nine persons appearing to the Mnister to be
know edgeabl e about el ectronic conmer ce, i nformation
t echnol ogy, commruni cati ons, finance educati on, law or
i nternational business.

(4) The Mnister shall designate one of the persons
appoi nted a nenber under subsection (2) to be the chairnman of
t he Boar d.

(5) The Board shall determne its own procedure.

(6) The persons appointed under subsection (2)
shall hold office for such period and on such terns as nay be
determ ned by the M nister.

(7) The function of the Board is to advise the
Mnister on any matter referred to it by the Mnister or
which, of its owninitiative, the Board consi ders appropri ate.
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PART V
GENERAL

23. (1) \Were a body corporate conmts an of fence under
this Act or regulations made hereunder, every person who at
the time of the commssion of the offence was a director,
of ficer, general manager, chief executive officer, managi ng
director of the corporation, or a person purporting to act in
any such capacity commts the |ike offence unless he proves
that the contravention took place w thout his consent or that
he exercised all due diligence to prevent the conm ssion of
t he of fence.

(2) Unless otherw se expressly provided for under
this Act and regul ati ons made pursuant thereto, the penalty
for conviction of an offence under this Act shall be -

(a) on summary conviction, to a fine not
exceeding three thousand dollars or to
i nprisonnment for twelve nonths, or to
bot h;

(b) on conviction on information, to a fine
not exceeding one hundred thousand
dollars or to inprisonnment for ten years,
or to both.

24. (1) The Mnister may nmake regul ations -

(a) for the purpose of establishing how
el ectronic docunents may be signed and
verified;

(b) respecting the use, inport and export of
encryption t echnol ogy, encryption
prograns, or other encryption products;

(c) for t he pur pose of aut hori si ng,
prohi biting or regulating the use of the
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. bs domain nane or any successor donain
nanme for The Bahamas;

(d) prescribing for the purposes of the
registration of the .bs domain name or
any successor domain nanme for The

Bahamas-

(1) desi gnat ed regi stration
authorities,

(1) the formof registration,

(rit) the period when registration
stays in force,

(1v) the manner, the terns and the
peri od for r enewal of
regi stration

(v) t he ci rcunst ances and manner in
which registration may be
granted, renewed or refused by
the registration authorities,

(vi) t he appeal process,

(vii) the fees to be paid on the
gr ant or renewal of
registration and the tine and
manner they are to be paid; and

(viii) such other matters relating to

the registration of domain
names;
(e) generally for the better carrying out of
the provisions of this Act.

(2) Notw thstanding section 25(e) of the
Interpretation and General Clauses Act, a person who
contravenes or fails to conply with a regul ati on made pur suant
to subsection (1) is liable on summary conviction to a fine
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not exceedi ng one thousand dol | ars.

(3) Regul ations made under this section are subj ect
to the affirmative resolution of Parlianent.

(4) The term “affirmative resolution” as used in
this section neans that the regul ati ons shall not to cone into
operation unless and until affirmed by a resolution of each
House of Parliament.
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OBJECTS AND REASONS

The Bill seeks to create |legal certainty and
reliability in the use of electronic comunications in
commerci al and non-comercial activities. It provides a legal
framework conducive to the pronotion and facilitation of
el ectronic commerce. It places electronic transactions on the
sane footing, with the sanme |egal weight and recognition
accorded paper-based transactions. The Bill is technol ogy-
neutral as it does not require the use of a particular
t echnol ogy, nor does it prescribe the nethods parties may rely
upon to authenticate their electronic transactions. It
recogni zes party autonony in the conduct of business activity
and does not require anyone to use, provide or accept
information in electronic form

Clause 1 is the standard citation and
commencenent provi sion.

Cl ause 2 sets out the definitions of terns used
inthe Bill

Cl ause 3 provides that the Bill applies to the
Crown and enables the Mnister by notice in the gazette to
indicate when and in relation to what matters a public body
W Il receive and process conmmunications in electric form

Clause 4 allows for certain docunents to be
excluded from the application of the Bill. Under Baham an
law, in sonme instances, handwitten signatures are nore
appropriate for certain categories of agreenents. The purpose
of limting the application of this Bill is to acknow edge t he
intent of the relevant l|laws that mandate the use of
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handwitten signatures for sone docunents.

Cl ause 5 provides that the Bill does not oblige
parties to use electronic comrunications and grants parties
who do decide to use el ectronic conmuni cations |iberty to vary
the provisions of Part Il of the Bill by agreenent.

Clause 6 mandates a regine for consuner
protectioninrelationto transactions for personal, household
and famly use. This requires the express consent of the
consuner to the provision of an electronic record, wth
specifications for access and retention of such record being
supplied by the provider.

Clause 7 sets out the fundanental principle
that an electronic comunication is not to be denied |ega
effect sinply because it is in electronic form

Clause 8 legally recognises the wuse of
electronic “witing”. This satisfies the traditional purpose
of witing in a paper-based environnment which, anong other
t hi ngs -

(1) ensures that there would be tangible
evi dence of the existence and nature of
the intent of the parties to bind
t hensel ves;

(2) provides a permanent, unaltered record of
a transacti on;

(3) permts the storage of information in
tangi ble form and

(4) brings into existence legal rights and
obligations in those cases where a
“witing” was required for wvalidity
pur poses.

Clause 9 allows a person to satisfy the | ega

requirenent for a manual signature by using an electronic
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signature if the nethod used neets certain requirenents.

Cl ause 10 addresses rules of law that require
docunents to be in original form for purposes of ensuring
docunent integrity. It provides that a docunent in electronic
form (signed or wunsigned) wll constitute an original,
provided a reliable assurance exists as to the integrity of
the i nformation.

Clause 11 sets out the basic rules for the
retention of electronic records. It applies to records which
originally existed in electronic form as well as to the
retention of paper form or other tangible nedium The
standards set out in this section are m ni mum standards and
does not preclude a public body fromestablishing additional
requirenents for the retention of records required under its
own regul ations.

Clause 12 establishes the principle that
electronic records and electronic signatures should be
adm ssible as evidence in legal proceedings. It mrrors the
fundanental principle expressed earlier that electronic
communi cati ons shoul d not be discrimnated against solely on
the nature of the medi um chosen

Clause 13 provides that in the context of
contract formation the fact that the transaction is conducted
in electronic formdoes not affect its validity.

Cl ause 14 deals with attribution of electronic
records and provides that an electronic record is attributed
to a particular person if it resulted froman action of that
person or through an agent or el ectroni c agent of that person.

Cl ause 15 deal s wi t h acknow edgenent of recei pt
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of electronic records and sets out rules to be applied in
situations where the parties have agreed a form of
acknow edgenent, and where they have not.

Cl ause 16 gives validity to docunents notari sed
el ectronically in prescribed circunstances.

Clause 17 provides that if information is
required by law to be delivered or sent to a person it may be
delivered or sent by electronic neans. This clause sets out
rul es governing the di spatch and recei pt of el ectronic records
and adopts the principle that the place of business of each of
the parties is the governing criterion rather than the
| ocation of the information processing system

Cl ause 18 provides that where a docunent is
generated in electronic form for the purposes of Part |1
copyright in the docunent is not infringed.

Cl ause 19 recogni ses that an i nternmedi ary, who
merely provides a conduit, should not be liable for the
content of electronic records if the internmediary has no
actual knowedge or is not aware of facts that would

objectively indicate a likelihood of «civil or crimnal
l[tability in respect of material on the internediary's
net wor k.

Clause 20 sets out a procedure that
intermediaries nust follow if they becone aware of facts or
circunstances that giverisetocivil or crimnal liability in
respect of information on their networks. The internediary
nmust renove the offensive material and notify the M nister and
the police of the identity of the client. The Mnister may
issue directions to the internmediary to withdraw service to
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the client, anongst other things.

Clause 21 establishes a nechanism for the
creation of codes of conduct or standards to be applied to
i nternedi ari es and e-commerce servi ce providers. The i ntention
is that a code of conduct will be devel oped by the industry,
but if it fails to do so, the Mnister may intervene and
establish a standard.

Cl ause 22 provi des for the establishnent of the
E- Commerce Advisory Board to guide the Mnister on the
exercise of the Mnister's functions under the Bill

Cl ause 23 provides for conduct of proceedings
for offences under the Act, in respect of body corporates and
their officers. This section al so sets nmaxi numpenalties to be
appl i ed under the Act where no other is specified.

Clause 24 enpowers the Mnister to nmake
regul ations specifically and generally. A Kkey regulation
concerns the registration and use of the .bs domain nanme to
prevent any illegal activity fromoccurring under a Baham an
domai n nane. A penalty section applies to these regul ations so
as to enforce any provision that specifies a code of conduct
that may be contravened by a person. The regul ati ons are nade
subject to an affirmative resolution of both Houses of
Par |l i anent .



